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I. Introduction 

The proposed settlement agreement1 is a fair and reasonable resolution to 

PG&E’s bankruptcy, balancing the cost of paying creditors in full and 

establishing a financially healthy utility against the ratepayers’ need for an 

integrated PG&E providing service in a stable regulatory environment.  There 

have been no easy choices in the PUC’s development of its own Joint Plan of 

Reorganization for PG&E (sponsored with the Official Committee of Unsecured 

Creditors (OCC))2 (PUC/OCC Joint Plan); the PUC/OCC Joint Plan has required 

rates to be kept higher longer than they otherwise would have been, and the 

PUC/OCC Joint Plan has faced stiff opposition from PG&E, opposition that 

threatened to delay PG&E’s emergence form bankruptcy.   These same 

considerations should inform the PUC’s review of the proposed settlement. 

The proposed settlement is a consensual solution to PG&E’s bankruptcy 

based on the framework of the PUC/OCC Joint Plan, with significant 

environmental enhancements: 

• There will be no disaggregation of PG&E into separate companies, most 

not under State regulation.  There will be no regulatory jailbreak. 

• PG&E will remain integrated and under State direction. 

• Creditors will be paid in full. 

                                              
1 Settlement Agreement sponsored by PG&E, PG&E Corporation and PUC Staff which 
underlies the Plan of Reorganization Under Chapter 11 of the Bankruptcy Code for 
PG&E Date June 27, 2003, Proposed by PG&E, PG&E Corporation and OCC.  See 
Exhibit A, attached hereto. 
2 Filed on August 30, 2002 pursuant to Chapter 11 of the Bankruptcy Code in the United 
States Bankruptcy Court, Northern District of California, San Francisco Division (In re 
Pacific Gas and Electric Company, Case No. 01-30923 DM) as amended on November 6, 
2002 and on December 5, 2002. 
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• PG&E will emerge as a financially healthy utility with the full range of 

financing options available to build and maintain energy infrastructure. 

• The environment will be preserved and enhanced. 

PG&E’s rates resulting from the proposed settlement’s plan must be a 

prime focus of the PUC’s review of the proposed settlement.  There is no magic 

that can protect California from paying for the results of the electricity crisis, and 

part of that bill must be paid to get PG&E out of bankruptcy.  It is in the public 

interest for the PUC to approve the proposed settlement and help PG&E and its 

ratepayers turn the corner on the energy crisis. 
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II. PG&E Bankruptcy History  
PG&E filed for Chapter 11 protection under the Bankruptcy Code of the 

United States on April 6, 2001 as a solvent debtor.  In September 2001, PG&E 

filed its Plan of Reorganization,3 proposing to disaggregate PG&E into four 

separate entities along functional lines and transfer certain assets from PUC 

regulation to the Federal Energy Regulatory Commission (FERC): 

• Generation (under FERC regulation) 

• Electric Transmission (under FERC regulation) 

• Gas Transmission (under FERC regulation) 

• Distribution (under PUC regulation) 

After receiving bankruptcy court permission, the PUC proposed an 

alternative plan of reorganization on April 15, 2002 that would keep PG&E fully 

integrated.  The issuance of $1.75 billion in new common equity to help pay 

creditors’ claims was an element in the PUC’s initial plan of reorganization for 

PG&E.  On August 22, 2002, the OCC joined the PUC to become co-proponents 

of an alternative plan of reorganization, which contemplated the issuance of 

preferred securities in lieu of common equity.  The PUC/OCC Joint Plan was 

amended on November 6, 2002 and December 5, 2002.  On February 2003, PG&E 

amended its plan of reorganization to satisfy conditions specified in Standard & 

Poors’ (S&P) updated preliminary rating evaluation.  Among the modifications 

was PG&E Corporation’s issuance of up to $700 million of equity.   In March 

2003, the Bankruptcy Court ordered the PUC and PG&E into a judicially-

supervised settlement conference, which resulted in the proposed settlement 

agreement in June of 2003. 

                                              
3 In re Pacific Gas and Electric Company, Case No. 01-30923 DM. 
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III. Terms of the Proposed Settlement Agreement 
The proposed settlement agreement would: 

• Keep PG&E as an integrated utility under the Commission’s regulation. 

• Resolve all significant legal issues between the Commission and PG&E 

stemming from the electricity crisis. 

• Pay creditors in full in cash (or reinstatements) right away. 

• Permit rates to begin falling as early as January 1, 2004.  Just as 

important, the proposed settlement would put PG&E and the PUC back 

on the path of constructive regulation under state law. 
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Terms of the Proposed Settlement Agreement 

• PG&E abandons utility disaggregation 

• Resolves energy-crisis related litigation 

• Creditors paid in full 

• Establishes a $2.21 billion regulatory asset amortized “mortgage style” 
over nine years 

• Provides PG&E with $775 to $875 million in headroom revenues in 2003 

• Provides certain guarantees on return on equity and capital structure 

• Unamortized Regulatory Asset 

• 52% floor on authorized equity component once PG&E’s equity 
component of capital structure reaches 52% 

• Remaining Capital Structure 

• Until S&P confers a company credit rating of at least “A-” or Moody’s 
confers “A3” 

• ROE floor of 11.22% 

• 52% floor on equity ratio except for a transition period in 2004 and 2005 
where the floor is 48.6% 

• Restricts dividends 

• No dividends on common stock before July 1, 2004 

• PG&E estimates that shareholders will forego approximately $1.7 billion in 
dividends from October 2000 to July 2004 

• PG&E donates to public agencies or non-profits, or provides conservation easements on, 
140,000 acres of land 

• Includes watershed lands associated with hydroelectric facilities 

• Includes the 655-acre Carizzo Plains 

• PG&E establishes a non-profit Environmental Enhancement Corporation to 
oversee environmental management of the donated lands 

• Governing board will include members from various state agencies, including 
three to be named by the PUC 

• PG&E will fund the corporation with $70 million over ten years through electric 
rates 

• PG&E establishes a non-profit corporation to support research and investment in clean energy 
technology 

• Governing board will include members appointed by the PUC 

• PG&E shareholders will bear the cost of funding the corporation with $15 
million over five years  
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IV. The Settlement Agreement is Fair, Reasonable, and in the Public Interest 
The proposed settlement is reasonable and would allow PG&E and its 

ratepayers to turn the corner on the electricity crisis, with PG&E remaining as 

one utility under State regulation, with rates beginning to come down, with 

PG&E’s watershed lands dedicated forever to public use, and with PG&E as a 

financially healthy utility capable of implementing State policy and providing 

safe and reliable service to its customers.  No currently foreseeable path other 

than a reasonable settlement of PG&E’s bankruptcy offers the possibility of these 

benefits as rapidly, or with as much PUC control over the outcomes. 

Since the year 2000, PG&E’s ratepayers have been blacked out, price-

gouged by certain generators and marketers, and forced to pay high surcharges 

to keep the lights on.  The ratepayers have seen the State forced to issue $11.3 

billion in bonds just to pay for a few months’ purchases by the Department of 

Water Resources (DWR), and now face higher rates for twenty years to pay 

bondholders back.  The ratepayers have watched as State government, including 

the PUC, was forced to take extraordinary action after extraordinary action to try 

first to slow the hemorrhaging and then to get the electricity industry in 

California back to some kind of normality.  The ratepayers have seen PG&E enter 

bankruptcy and stay there for two years and counting.  The ratepayers have seen 

the PUC and PG&E battling in courts and at the FERC at a time when the State 

must decide how the electricity industry should be planned and regulated in the 

future, how needed power plants and transmission lines will be built, and how 

the relationship between regulated utilities and the State will be established and 

maintained. 

A. The Settlement Agreement Eliminates the Risk Posed by PG&E’s 
Disaggregation Plan 
PG&E’s bankruptcy plan in the absence of a settlement is based on 

breaking up PG&E’s historic utility business into four separate entities:  (1) a 
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generation company under FERC regulation and charging contract rates to the 

utility that are higher than cost-of-service rates over the twelve-year period of the 

contract (see section below for discussion on rate comparison), and thereafter 

going to uncontrolled market prices, (2) an electric transmission company that 

would be solely rate-regulated by the FERC, (3) a FERC-regulated gas 

transmission utility, in stark contrast to the rest of California’s PUC-regulated in-

state backbone transmission, and (4) a PUC-regulated distribution utility.  Such a 

disaggregation of PG&E into four distinct parts would bring about operational 

and execution risks and raise serious questions about the State’s continued 

ability to protect the environment.  Ratepayers benefit from a fully integrated 

utility because it is structurally better able to provide reliable service.  

PG&E’s disaggregation plan foregoes the protections provided by the 

California Environmental Quality Act (CEQA).  CEQA is the principal law in 

California requiring comprehensive consideration of environmental impacts.  

CEQA requires public agencies to consider the environmental impacts of projects 

under the agency’s discretion. PG&E claims that federal law preempts CEQA 

under its plan, an outcome that would deprive Californians of the historically 

stringent and protective environmental guidelines provided by CEQA.  

The change from traditional rate-of-return regulation, which will continue 

under the proposed settlement agreement, to the contract-based structure and 

market-based rates under PG&E’s disaggregation plan alters the risk/reward 

equation for environmental and safety expenditures.  Without the ability to 

recover such costs under market-based rates, decisions to undertake 

environmental and safety projects may be directly influenced by profitability 

considerations which may run counter to the environmental protection 

Californians deserve. 
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B. The Settlement Agreement Results in Just and Reasonable Rates 
The proposed settlement would allow PG&E’s rates to fall immediately by 

about half a cent per kilowatt-hour4, and fall further in succeeding years. 

1. Projected Rates Under the Settlement Agreement5 

 Current 2004 2005 2006 2007 2008 

Bundled Rate 
(cents/kwh) 

13.87 13.36 13.32 13.16 13.18 12.92 

These projected rate reductions can happen even though ratepayers must 

contribute, via rates, to paying the creditors and getting PG&E back to financial 

health.   Under the proposed settlement, ratepayers will contribute:  1) headroom  

accumulated primarily through the surcharge rates the PUC adopted in D.01-01-

018 and D.01-03-082; and, 2) the cost of the regulatory asset going forward.  The 

settlement agreement provides PG&E, among other things, with a $2.21 billion 

regulatory asset6; under the proposed settlement, the net after-tax amount of any 

refunds or other credits from generators will be applied to reduce the 

outstanding balance of the regulatory asset dollar for dollar7.  PG&E estimates 

generator refunds of $600 million (pre-tax) if the existing FERC generator refund 

orders are upheld, plus an additional several hundred million more if the 

additional natural gas pricing changes in the March 26, 2003 FERC order are fully 

achieved, plus an amount for refunds from Energy Service Providers, plus an 

amount for interest savings (which could be as much as $100 million on the 

generator claims alone).  For illustrative purposes, the table below illustrates the 

                                              
4 May change subject to a more refined forecast from PG&E.  
5 Amendment Dated July 7, 2003 Adding to Disclosure Statement For Plan of 
Reorganization Under Chapter 11 of the Bankruptcy Code for PG&E Dated June 27, 
2003, Proposed by PG&E, PG&E Corporation and OCC, Exhibit C, page 12. 
6 Settlement Agreement, Section 2, page 10. 
7 Settlement Agreement, Section 2. d., page 12. 
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estimated ratepayer contribution to the Settlement Agreement, absent any 

refunds or other credits from generators. 

2. Estimated NPV Ratepayer Contribution to Settlement 
Agreement  

 In $Millions 

2001 and 2002 Pre-Tax Headroom8 $3,200 

2003 Pre-Tax Headroom9 $775 to $875 

NPV of the Regulatory Asset10 $2,210 

NPV of the Tax Component of the 
Regulatory Asset11 

$944 

Estimated Ratepayer Contribution $7,129 to $7,229 

PG&E’s rates are high, and they would remain high for many years to 

come even had PG&E never gone into bankruptcy and there were no huge PG&E 

debts to pay off.  This is because the electricity crisis has left investor-owned 

utility ratepayers saddled with the costs of paying off $11.3 billion in bonds sold 

to cover the Department of Water Resources’ (DWR) costs of keeping the lights 

on during 2001, and the ongoing high costs of long-term power contracts DWR 

was forced to enter into in 2001 and which will stay in effect for as long as 10 

more years.12  The PUC at one point estimated the excess costs of these long-term 

                                              
8 PG&E reported in its 2002 10-K SEC Report approximately $1.9 billion after-tax 
headroom for 2001 and 2002.  The $3.2 billion represents Energy Division’s estimate of 
the pre-tax equivalent based on a 40.75% tax rate. 
9 In Settlement Agreement, Section 8. b., page17. 
10 In Settlement Agreement, Section 2, page 10. 
11 The tax component is pursuant to Settlement Agreement, Section 2 c., page 11.  Net 
present value is based on a 9% discount rate. 
12 The latest contract expiration is December 31, 2013. 
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contracts at $14.3 billion over their contract terms13.  Nothing the Commission 

can achieve in the resolution of PG&E’s bankruptcy can insulate the ratepayers 

from these extraordinary costs. 

The PUC addressed the energy crisis by raising PG&E’s rates by an 

unprecedented 48%, or 4.5 cents per kilowatt-hour between January and May of 

2001.14  In the view of the public, that amount represents the cost of the electricity 

crisis to ratepayers, and the end of the crisis should bring a reduction of rates to 

their prior levels.  That view is not unreasonable, but because both the DWR 

bonds and the DWR long-term contracts impose higher costs on ratepayers for 

many years 

to come, the 

time when 

that 4.5-cent 

increase can 

go away is 

long in the 

future.  

These costs 

far exceed 

even the 

significant 

                           
13 PUC’s Section 
Market Prices, FE
14 PUC raised rat
D.01-03-082.  Bec
the PUC adopted
remains in effect
2004 Illustrative Settlement Plan
Bundled Rate Components

cents/kwh

3.631.05

4.43

2.78
0.64

0.36

0.04

0.43

DWR 
Charges

Reg  Asset
PG&E Retained 
Generat ion and 
Purchase Power

Distribut ionTransmission

Fixed Transition Amounts/Rate 
Reduction Bonds Memo Account

Nuclear Decommissioning

Public Purpose Programs

                   
206 Complaint, Table 1 – 44 CDWR Transactions in Excess of Forward 
RC, Docket No. EL0260. 

es by 1 cent in Decision (D.) D.01-01-018 and by another 3 cents in 
ause the 3-cent increase was not implemented in rates until May 2001, 
 an additional half-cent “catch-up” surcharge in D.01-05-064, which 

 today. 
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ratepayer costs contemplated by the proposed settlement agreement.  As 

illustrated above,15 DWR charges comprise about 2.78 cents of the 13.36 cents per 

kilowatt-hour bundled rate projected for 2004, dwarfing by comparison the 0.64 

cents per kilowatt-hour rate component from the regulatory asset contemplated 

in the proposed settlement agreement. 

Rates under the settlement agreement lie between the rates ratepayers 

would see under PG&E’s disaggregation plan and the PUC/OCC joint plan were 

either to be implemented.  Ratepayers would be served by a financially-sound 

utility that can meet its obligation to serve under State regulation for less cost 

than under PG&E’s disaggregation plan.  Under PG&E’s disaggregation plan, the 

reorganized PG&E would enter into an agreement to purchase power from the 

new generation company for twelve years.16  According to PG&E, that power 

would cost ratepayers 5.19 cents per kilowatt-hour.17  After the expiration of the 

12-year contract, the output from the generating facilities would be sold at 

market-based rates.  Ratepayers would save about $1 billion nominally over 12 

years under the settlement agreement compared to PG&E’s disaggregation 

plan.18 

Under the proposed settlement PG&E’s return on equity (ROE) would be 

reasonable and adequate to attract needed capital without being overly generous 

at ratepayer expense.  The settlement agreement provides that PG&E’s ROE: 

                                              

 
Footnote continued on next page 

15 Source for data:  PG&E. 
16  In the last year of the agreement, a portion of the output from the Diablo Canyon 
Power Plant and certain of the hydroelectric facilities will no longer be subject to the 
agreement 
17 Eugene T. Meehan Workpapers Supporting Direct Testimony on behalf of Electric 
Generation LLC  in FERC Docket No. ER02-456.  
18 For illustrative purposes, generation rates inclusive of the costs attributable to the 
regulatory asset under the settlement agreement results in a 5.07 cent per kilowatt 

 11



1. Shall be no less than 11.22% on the regulatory asset 

2. Shall be no less than 11.22% on the remaining capital structure until 

either S&P confers on PG&E a company credit rating of at least “A-“ or 

Moody’s at least “A3” 19 

OCC witness Thomas E. Lumsden testifies that the 11.22% ROE provided 

in the settlement agreement is consistent with the historic authorized return of 

PG&E and falls within the range of ROEs for comparably- situated utilities.  See 

Testimony of Thomas E. Lumsden.  Once PG&E reaches the credit rating 

mentioned above, the Commission will resume its full discretion to establish 

PG&E’s reasonable ROE. 

C. The Settlement Agreement Pays Creditors in Full and Results in a 
Creditworthy PG&E 
The proposed settlement would pay PG&E’s creditors in full using 

available cash on hand and new and reinstated debt and preferred equity.  PG&E 

would emerge from bankruptcy financially healthy, meeting the rating agencies’ 

objective criteria for investment grade.  See Steven M. Fetter Testimony in 

PG&E’s Chapter 6 and Paul J. Murphy Testimony in PG&E’s Chapter 7.  It is 

critical for PG&E to meet at least minimum investment-grade ratings so that it 

can ensure the successful sale of the $7.68 billion debt securities contemplated in 

the settlement agreement.  Paul J. Murphy illustrates in his testimony that a high-

yield (non-investment grade) transaction of this size has never been completed in 

the United States and that there have been no high-yield offerings even 

approaching the size contemplated in the settlement agreement in the past 10 

years.  See Paul J. Murphy Testimony in PG&E’s Chapter 7. 

                                                                                                                                                  
generation levelized rate based on an escalation of the revenue requirements adopted 
by the PUC for utility retained generation.  See Appendix B.  
19 Settelement Agreement, Sections 2.b. and 3.b. 
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1. Projected Sources and Uses of Funds at Emergence20 
Sources of Funds         (In $Millions) 

 

Uses of Funds                       (In $Millions) 

 

Available Cash                              $2,365 Estimated Allowed Claims             $13,700 

New Long-Term Debt 21              $7,681 
Claims paid22 and other  

Adjustments                                     ($1,564)  

Short-Term Debt                             $500  

Reinstated Debt                           $1,160  

Reinstated Preferred Stock           $430  

Total Sources of Funds            $12,136 Total Uses of Funds                         $12,136 

2. Ratepayers Benefit from a Creditworthy/Investment-Grade 
PG&E  

PG&E’s current senior secured credit rating is “CCC” by S&P and “B3” by 

Moody’s Investor Service (Moody’s), and its unsecured credit rating is  “D” by 

S&P and “Caa2” by Moody’s -- well into junk status.  The initial reaction of the 

credit rating agencies as a whole to the proposed settlement agreement has been 

guardedly positive. 

Non-investment grade credit ratings are bad for ratepayers because: 

o It would be hard for PG&E to borrow money for infrastructure 

improvements and maintenance, and procurement.  The utility has 

depended many times in the past on access to capital markets in 

order to keep the lights on.  During most of the 1970s and up to 1984 

PG&E had significant construction programs for Diablo Canyon, 

                                              
20 Assumes emergence on January 1, 2004.  Source for data:  PG&E. 
21 Excludes additional unfunded credit facilities totaling $1.9 billion. 
22 Claims paid during bankruptcy pursuant to Court orders. 
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Helms, and the Geysers that required ready access to the capital 

markets.  PG&E witness Steven Fetter in Chapter 6 testifies that 

PG&E’s financial forecast highlights the fact that the utility business 

is a capital-intensive industry:  over $8 billion of capital 

expenditures are expected during the next five years.  See Steven M. 

Fetter Testimony in PG&E Chapter 6.  A power plant can cost $500 

million23, a transmission line $300 million.24  In the Procurement 

Rulemaking (R. 01-10-024), pursuant to Assembly Bill (“AB 57”) 

(Stats. 2002, Chap. 835) and Senate Bill (“SB”) 1976 (Stats. 2002, 

Chap. 850), the PUC is now examining PG&E’s short- and long-term 

plans for building or buying enough generation capacity to meet its 

load for the next twenty years.  During that time PG&E’s projects its 

load to grow by about 40%,25 which will have to be met by a 

combination of energy efficiency, demand response, and new 

generation whether owned by PG&E or under contract.  All of these 

options cost money, and several mean large up-front capital 

expenditures.  PG&E’s ability to borrow money, and to obtain lines 

of credit, will be crucial to the State’s ability to ensure that the lights 

stay on, and that statutory and regulatory policies (for example, the 

Renewables Portfolio Standard enacted in SB 1078 (Stats. 2002, 

Chap. 516), as recently implemented by the PUC in D.03-06-071) are 

                                              
23 Based on data from California Energy Commission – Power Plant Projects Recently 
Approved By Energy Commission, Currently On Line as of July 15, 2003, Projects 
Greater than 300 MW. 
24 PG&E’s total estimated construction cost for the proposed Path 15 project, an 84-mile 
single 500 kilovolt overhead line, in PG&E’s application for Certificate of Public 
Convenience and Necessity in A.01-04-012. 
25 Estimate provided by Roy Kuga, PG&E Director of Gas and Electric Supply, 
representing projected load growth from 2004 to 2023. 
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implemented.  The State can set its policies, but a financially weak 

utility might not be able to carry them out. 

o Borrowing that does occur is more expensive for ratepayers.  As 

shown in the testimony of Paul J. Murphy, PG&E’s ability to issue 

investment-grade debt under the settlement plan saves ratepayers 

over $2.1 billion in interest costs over 10 years compared to 

sub-investment grade debt (assuming PG&E can successfully sell 

sub-investment grade securities of the size contemplated in the 

settlement plan.)  See PG&E’s Chapter 7. 

o The rating agencies and by extension the financial community view 

all of California with more suspicion when the State’s largest 

regulated utility is considered a bad credit risk. 

D. The Settlement Agreement Resolves Outstanding Legal Issues 
Between the Commission and PG&E 
Adopting the proposed settlement avoids significant ratepayer risk in 

several venues.   

1. Bankruptcy Court.   
PG&E’s proposed plan, were it to be implemented, would expose the 

ratepayers and the people of California to economic damage, risks to public 

safety and the reliability of electricity and natural gas service, the possibility of 

harm to the environment, and perhaps most important of all the permanent 

reduction of State influence and control over the future of PG&E as a public 

utility.  Ratepayers and the people of California would lose not just in present 

and foreseeable ways, but in future and unforeseeable ways as well – California’s 

voice in PG&E’s future would be quieted.  In Bankruptcy Court, the PUC has 

itself made the case for the danger to ratepayers and the people of California 

should PG&E’s proposed plan be implemented.  As the PUC stated in its 

December 9, 2002 Trial Brief in the Bankruptcy Court: 
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o “There Could Be Significant Harmful Effects to Public 

Safety, Welfare, and the Environment if PG&E’s Plan is 

Implemented” (12-9-02 Trial Brief, page 9) 

o “PG&E’s Plan Abrogates California’s Ability to Determine 

Whether PG&E Can Meet Its “Duty to Serve” and Other 

Statutory Duties Under California Law” (ibid, pg10) 

o “The PG&E Plan Generates Economic Incentives for 

Environmental Harm and Proposes to Preempt the 

Application of State Law that Could Check Any Such 

Harm” (ibid, pg 11) 

o “The PG&E Plan Seeks to Preempt State Law Designed to 

Assure Reliable and Sufficient Natural Gas Service for 

California Citizens” (ibid, 13) 

The Commission has also told the Court that PG&E’s proposal for the 

disaggregated distribution utility to buy power from the new generation affiliate 

under a FERC-regulated Power Sales Agreement (PSA) would have the 

ratepayers buying power from PG&E’s affiliate at prices higher than ordinary 

regulated rates for the twelve-year life of the PSA.  After that, things could get 

worse – PG&E’s plan would have its generation affiliate selling power at 

uncontrolled “market-based” prices. 

PG&E’s plan to have ratepayers buy this power back at high prices from 

PG&E’s generation affiliate isn’t just a theoretical concern or a worry based on 

uncertain forecasts.  The power plants in question were under the PUC’s 

regulation until they were sold post-AB 1890, and the PUC knows well how 

much their reasonable costs are.  As stated previously, ratepayers would pay 

about $1 billion more nominally over twelve years for the power under the PSA 

than under regulated rates under the proposed settlement agreement. 
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2. Federal District Court – The “Filed Rate Doctrine” Case 
The proposed settlement would dismiss PG&E’s lawsuit against the PUC 

related to PG&E’s claim that the PUC unlawfully prevented PG&E from passing 

on wholesale power costs to ratepayers during the height of the electricity crisis 

in 2000-2001.  Although the PUC vigorously opposes PG&E’s arguments in that 

case, the results of litigation are always uncertain, and should PG&E prevail, 

PG&E’s claims in the case amount to approximately $9 billion.  See PG&E v. 

Lynch, Complaint. 

In the July 14, 2003 Scoping Memo, as amended July 23, 2003, Commission 

Staff was ordered to identify “CPUC’s reasonable exposure in dollars if PG&E’s 

claims against CPUC were litigated” and to “estimate the strength of CPUC’s 

case in PG&E v. Lynch (Case No. C-01-3023-VRW).” The only available analysis 

the PUC has performed concerning the potential value of any PG&E claims 

against the PUC concerns the so-called "Rate-Recovery Litigation," Pacific Gas & 

Electric Company v. Lynch, No. 01-3023 (N.D. Cal.)  This analysis, comprised of 

an Expert Report and Direct Testimony, was submitted as testimony in the PG&E 

federal bankruptcy case underlying these proceedings.  A copy of the report and 

testimony on this issue submitted to the Bankruptcy Court is attached hereto as 

Exhibit B.  I am unaware of any other “claims” that PG&E has against the PUC. 

E. The Settlement Agreement Provides Significant Environmental 
Protections and Enhancements 

1. PG&E Donates in Fee or Provides Conservation Easements 
on 140,000 Acres of Watershed Lands 

The proposed settlement would give the people of California control over, and 

access to, 140,000 acres of land associated with PG&E’s hydroelectric facilities, 

without compromising the ability of PG&E to generate electricity from those 

facilities.  Possible loss of public access to these lands is no theoretical worry – in 
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1999 PG&E proposed to sell these lands to the highest bidder26.  The proposed 

settlement would remove forever that possibility, and replace the spectre of loss of 

public control with the promise of perpetual public access.  The proposed 

settlement’s provisions for PG&E’s either donating the land or granting 

conservation easements go much further than simply maintaining the status quo – 

the people of California can look to a partnership of the environmental community, 

state and local governments, and environmental stewardship organizations to 

preserve the lands and improve public access where that’s desirable.  This result is 

unlikely to have been achieved without PG&E’s consent – the need to get PG&E out 

of bankruptcy provides an opportunity to win that consent and establish a 

stewardship model for these lands that will stand for decades to come.   

The Environmental Enhancement Corporation and its governing board 

established in the proposed settlement will guarantee that PG&E complies with 

the requirement to donate the lands or grant conservation easements under 

bankruptcy court supervision, and will provide significant public (and 

Commission) oversight and participation into improvements made to the lands 

and the lands’ ultimate disposition.  Membership of the governing board would 

include representatives from PG&E, the Commission, the California Department 

of Fish and Game, the State Water Resources Control Board, the California Farm 

Bureau Federation, and three public members to be named by the Commission.  

This board promises to play a historic role in California’s environmental 

protection.  Without a consensual resolution to the bankruptcy like the one 

offered by the proposed settlement, it is likely that no such board would ever 

exist and that the people’s control over, and access to, PG&E’s watershed lands 

                                              
26 PG&E Application for Authorization to Divest Its Hydroelectric Generating Facilities 
and Related Assets in Application (A.) 99-09-053. 
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would remain uncertain into the future.  There should be no concern by the 

Commission that the proposed settlement’s guarantees with respect to these 

lands threaten in any way the generation of electricity that is, after all, the reason 

for PG&E’s owning the lands to begin with – the proposed settlement expressly 

provides that enhancements to the lands not “interfere with PG&E’s 

hydroelectric operations, maintenance or capital improvements”.27 

2. PG&E Makes Commitments to Clean Energy Technology 
Under the proposed settlement PG&E would also establish a shareholder-

funded non-profit “dedicated to supporting research and investment in clean 

energy technologies primarily in PG&E’s service territory.”28  The non-profit’s 

governing board would include Commission-selected appointees, PG&E-selected 

appointees, and appointees jointly selected by the Commission and PG&E.  The 

initial endowment of the non-profit would be modest -- $15 million over five 

years – but PG&E and the Commission would commit to working together to 

find more funding.  The Commission should view this commitment as part of the 

Commission’s, and the State’s, ongoing policies encouraging energy efficiency, 

demand response, renewable generation, and the entire range of more 

environmentally-friendly options for meeting load growth.  Neither dedication 

of the watershed lands to the public nor shareholder-funded research into clean 

energy technologies is likely to happen outside a settlement of PG&E’s 

bankruptcy.  The proposed settlement gives the Commission a historic 

opportunity to do both. 

                                              
27 Settlement Agreement, Section 17. c. 

28 Settlement Agreement, Section 18. a. 

 

 19



F. Capital Structure and Return on Equity for the Components of the 
Regulatory Asset 
The July 14, 2003 Scoping Memo called for the proponents to clarify “the 

capital structure and return on the components of the regulatory asset.”  

Appendix A:  Technical Appendix to the Settlement Agreement (see Exhibit A) 

outlines the methodology of calculating the regulatory asset amortization and 

the illustrative revenue requirement resulting from the regulatory asset provided 

in the settlement agreement.  The total revenue requirement for the regulatory 

asset will include the following ratepayer cost components: 

o Regulatory asset amortization 

o Taxes on the amortization 

o Return on the average balance of the unamortized regulatory 

asset, grossed up for taxes 

As illustrated in the table below, the estimated nominal ratepayer cost of 

the regulatory asset over nine years is about $5.3 billion. 

Nominal Cost of the Regulatory Asset Over Nine 
Years 

 
In $Millions 

Regulatory Asset Amortized Over Nine Years  $2,210 

Tax Component on Amortization29  $1,520 

Return Component Grossed-Up for Taxes30 $1,537 

Nominal Cost of the Regulatory Asset $5,267 

 

G. Headroom Definition  
The July 14, 2003 Scoping Memo called for clarification by the proponents 

regarding the definition of headroom.  Specifically it ordered “if the definition of 

                                              
29 The tax component is pursuant to Settlement Agreement, Section 2 c. 
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“headroom” in the proposed settlement agreement differs from the Commission 

definition, please explain.”  Headroom as defined in the settlement agreement is 

not intended to differ from the mathematical outcome under the PUC’s 

definition of headroom in Re Proposed Policies, etc., (1996) D.96-12-076, 70 

CPUC 2d 207.  As PG&E witness Christie McManus testifies in Chapter 10, the 

headroom as defined in the settlement agreement is mathematically equivalent 

to that in Re Proposed Policies, etc., (1996) D.96-12-076, 70 CPUC 2d 207. 

H. Choice of Nine-Year Life for the Regulatory Asset    
The July 14, 2003 Scoping Memo called for clarification by the proponents 

regarding “[t]he choice of a nine-year life for the Regulatory Asset.”  Whether the 

proposed settlement is just and reasonable depends on the totality of its effect, 

which in turns depends on the effect of each of its provisions working together.  

As the PUC stated in San Diego Gas and Electric Company, D.92-12-019, 46 

CPUC 2d 538 (1992):  " we do not delve deeply into the details of the settlements 

and attempt to second-guess and reevaluate each aspect of the settlement, so 

long as the settlements as a whole are reasonable and in the public interest . . . " 

Id. (internal citation omitted).  For the reasons described elsewhere in this 

testimony, it is my belief that, viewed in the context of the settlement agreement 

as a whole, the nine-year period is fair and reasonable.  Nine years is sufficiently 

short to provide the needed cash flows to improve PG&E’s credit statistics, while 

moderating rate impacts.  Speculating about the effects of a different period 

would require speculation about the effects of changing numerous other 

provisions of the proposed agreement as well.  The total agreement is the 

product of extensive arm's length negotiations and compromises and judgments, 

                                                                                                                                                  
30 Pursuant to Settlement Agreement, Section 2. b. and c. 
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and it simply is not possible to discuss the effect or reason for an individual term 

in isolation. 

I. United States Bankruptcy Court Jurisdiction  
The July 14, 2003 Scoping Memo called for clarification by the proponents 

regarding "Proposed S.A. para. 22 giving the United States Bankruptcy Court 

jurisdiction over all PG&E rate cases (and, perhaps, all PG&E matters) before the 

Commission for nine years.  This appears to be a consent decree that binds future 

Commissions for nine years." 

The effects of para. 22 are not so broad as the Scoping Memo suggests.  

Para. 22 only gives the Bankruptcy Court jurisdiction to enforce the settlement 

agreement.  Matters addressed by the PUC that are not covered in the settlement 

agreement are not subject to Bankruptcy Court jurisdiction.  So elements of 

PG&E rate cases not addressed in the settlement (administrative and general 

expenses for electric distribution, for example) are not for the Bankruptcy Court 

to decide. 

The settlement agreement does contemplate binding future Commissions 

to its terms for nine years.  The ability of the PUC to bind itself via contract was 

addressed in the Bankruptcy Proceeding, and Judge Montali concluded that the 

PUC could in fact bind itself to a contractual commitment, the so called 

"Reorganization Agreement," contemplated by the joint PUC/OCC Joint Plan.  A 

copy of Judge Montali's order is attached to my testimony as Exhibit C.  I am also 

attaching to my testimony as Exhibit D a letter prepared by the PUC's then-

General Counsel, Gary Cohen, for rating agencies, discussing the ability of the 

PUC to bind itself to the Reorganization Agreement. 
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I declare under penalty of perjury that the foregoing is true and correct.  I 

have personal knowledge of the facts stated herein, except as to matters stated 

upon information and belief, and as to those matters, I believe them to be true.   

If called upon to testify, I could and would competently do so. 

Executed on July 25, 2003, at San Francisco, California. 

 
 
 

  
 

/s/ Paul Clanon 
  Paul Clanon  

Energy Division Director  
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Appendix A 
Qualifications 

I, Paul Clanon, am the Director of the Energy Division of the Public 
Utilities Commission (PUC).  I assumed my current duties in 1997.  As Director 
of the PUC’s Energy Division, I manage the activities of about 100 analysts, 
accountants, engineers, and support staff in providing advisory and compliance 
support to the Commission in its regulation of energy utilities.  Since joining the 
PUC in 1984 I’ve served as a staff analyst, Commissioner advisor, and manager 
in the energy field.  I received a Bachelor’s Degree in Economics from the 
University of California at Berkeley in 1983.   
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Appendix B 
LEVELIZED GENERATION RATE BASED ON COST OF SERVICE WITH 

THE COSTS ATTRIBUTABLE TO THE $2.21 BILLION REGULATORY ASSET 
IN THE SETTLEMENT AGREEMENT VS LEVELIZED RATE UNDER THE 
POWER SALES AGREEMENT (PSA) IN PG&E's DISAGGREGATION PLAN 
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Excerpts from the November 25, 2002 Transcript of Proceedings Before the 

Honorable Dennis Montali  
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 SAN FRANCISCO, CALIFORNIA, NOVEMBER 25, 2002, 9:30 A.M. 

(Call to Order of the Court.) 

THE COURT:  I told you when we concluded our 

discussions on Friday I would do my best to dispose of the 

motion that Mr. Neal made on Thursday.  It kept me busy over 

the weekend.  I am prepared to give you a ruling on the motion. 

So the following is my ruling on the oral motion of 

counsel for Pacific Gas and Electric Company, the debtor 

following completion of the presentation of the case in chief 

by the California Public Utilities Commission and the official 

committee of creditors regarding their second amended plan of 

reorganization, Exhibit 104, which I will refer to as the plan.  

An objection to confirmation of a Chapter 11 plan is 

a contested matter under Bankruptcy Rule 9014, and that rule 

incorporates Bankruptcy Rule 7052, which in turn adopts 

verbatim the FRCP 52.  

Thus the Court may use FRCP 52(c) to dispose of the 

matter if the party with the burden of going forward fails to 

establish in its case in chief its entitlement to relief. 

The rule provides in part that if during a trial 

without a jury a party has been fully heard on an issue and the 

Court finds against that party on that issue, the Court may 

enter judgment as a matter of law. 

For the following reasons, I have decided to deny 

the motion.  I do not intend to issue a written order.  If and 
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when it is appropriate to do so, I will set forth in writing 

and in more detail the rationale of my decision which I will 

now summarize. 

Three discrete arguments have been presented by the 

debtor in support of its motion.  First it contends that as 

matter of fact, the CPUC and the OCC, the joint plan 

proponents, have not shown that the plan is financially 

feasible as required by Bankruptcy Code Section 1129(a)(11). 

Counsel for debtor points to conditions that have 

not been met in the highly confident letter from UBS Warburg 

and several conditions that must be satisfied before Standard & 

Poor’s issues indicative ratings for the debt and preferred 

stock to be issued under the plan. 

Second, the debtor contends that evidence justifying 

the so-called settlement of the filed rate litigation is 

insufficient to satisfy the standards for settlements under 

Rule 9019 and that there has not been any evaluation of the 

litigation purportedly being settled and the claims being 

released. 

Finally, the debtor contends that as a matter of law 

the reorganization agreement, Exhibit 4 to the plan, cannot be 

entered into by the CPUC because to do so would cause it to 

violate California law. 

If California law is violated, then Bankruptcy Code 

Section 1129(a)(3) would preclude confirmation.  That section 
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also requires a plan to be proposed in good faith.  But since 

there has been no contention on this motion that the plan has 

not been proposed in good faith and that I should deny 

confirmation on that alternative ground, I will consider only 

the violation of law portion of that section of the Bankruptcy 

Code. 

Beginning with the financial feasibility 

contentions, I am satisfied that the joint plan proponents have 

carried their burden to establish a prima facie case of 

financial feasibility, even though there remains several 

conditions the joint plan proponents must satisfy before the 

plan can become effective. 

As the Court discussed during oral argument on the 

motion, it is not uncommon to issue an order confirming a plan 

if it is likely that certain conditions will be satisfied 

later.  

I cannot say on the evidence presented to date that 

the plan could not become effective in the near future.  

Because on the -- excuse me -- based on the evidence currently 

before the Court, it seems that the conditions in the UBS 

Warburg letter and the Standard & Poor’s -- excuse me -- the 

UBS Warburg and Standard & Poor letters could be satisfied with 

more time and after more information was received by the joint 

plan proponents and their advisors.  

This is not inconsistent with what is plainly 
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contemplated in Section 7.6 and Section 8.2(b) of the plan. 

So to at present, no evidence forecloses the joint 

plan proponents from obtaining investment grade ratings for the 

plan -- securities rating from Moody's.   

Finally, separately, as I will note in a moment, 

some changes do need to be made to the reorganization 

agreement, but that is not dispositive or just not -- those 

necessary changes do not require that the motion be granted. 

Sometime later in these proceedings, depending upon 

the outcome of the current phase of the confirmation trial and 

perhaps later as part of the trial on PG&E's plan, I may need 

to address with counsel the procedure for following up on all 

pre-effective date conditions in order to assess the interval 

between any confirmation decision and any effective date. 

I want to stress that my statement that the joint 

plan proponents have made a prima facie case in no way 

constitutes a finding of feasibility.  As soon as I conclude 

these remarks, we will begin the phase of the trial in which 

PG&E and other objectors will contest the evidence presented by 

the joint plan proponents in their case in chief. 

As to the second contention, settlement of the filed 

rate case and related releases, it would not be appropriate to 

grant the motion at this time since a schedule for submission 

of briefs dealing with the so-called equity issues has been 

established and that matter has not yet been fully briefed or 
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argued. 

Apart from the briefing, the thrust of the debtor's 

argument is that the best interest test has not been satisfied 

since the filed rate litigation is disposed of for inadequate 

consideration. 

That is part and parcel of the equity argument.  It 

has not even been raised by any creditors who are objecting to 

confirmation, at least in the context of the extant motion. 

We come therefore to the third issue presented, the 

question of whether the reorganization agreement is invalid 

because by entering into it, the CPUC may be abrogating its 

responsibilities to fix rates in the future, impermissibly 

ceding to this Court jurisdiction vested in the California 

state courts under PUC Code Section 1759 and improperly 

purporting to bind future Commissions. 

I conclude that future Commissions would be bound as 

a matter of California law pursuant to Sections 5.1 through 5.3 

of the reorganization agreement and as a matter of federal law 

even without Section 5.1 of the agreement. 

PG&E contends that CPUC's execution of the 

reorganization agreement as part of confirmation of the plan is 

ultra vires because it violates CPUC code.  In particular, PG&E 

contends that the plan violates Section 1708 and 723 because it 

binds future Commissions to take into account certain factors 

in setting future rates and locks those future Commissions into 
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the plan and reorganization agreement.   

As the United States Supreme Court explained in 

Larson v. Domestic and Foreign Commerce Corp., however, an 

ultra vires claim rests on the state officer's or agency's lack 

of delegated power.   

A claim of error in the exercise of that power is 

therefore not sufficient. 

Here CPUC acted within its authority under Public 

Utilities Code Section 701 which confers on the Commission 

expansive authority to do all things that are specifically 

designated in the Public Utilities Code or in addition thereto 

which are necessary and convenient in the supervision and 

regulation of every public utility in California. 

I would note as was discussed during oral argument, 

I do not believe 701 is a license to disregard other specific 

provisions of the Public Utilities Code or California law that 

would contradict the broad power granted in 701.  

The broad authority as recognized by the California 

Supreme Court in Consumers Lobby Against Monopolies v. Public 

Utilities Commission and authorizes the Commission to enter 

into contracts in order to effectuate the Commission's 

regulatory mission. 

As noted in U.S. Ecology, Inc., v. California, the 

California Legislature need not expressly give an agency the 

power to make enforceable promises.  Administrative officials 
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may exercise such additional powers as are necessary for the 

due and efficient administration powers expressly granted by 

statute. 

The CPUC has the power to enter into the 

reorganization agreement with the OCC and to propose the plan 

which has that agreement as its centerpiece for implementation 

and which if confirmed becomes a contract to which the CPUC is 

a party. 

Moreover no section of the California Public 

Utilities Code forbids the CPUC from entering into such 

contracts.  Instead certain provisions provide that future 

Commissions may rescind or modify orders or decisions of the 

present Commission -- 1708 -- or that future Commissions may 

override current rates or classifications if they determine 

them to be unjust or unlawful -- Section 728. 

Here the reorganization agreement is not a quasi 

judicial or a quasi legislative decision or order of the CPUC 

subject to modification or rescission under Section 1708.   

Rather any order confirming CPUC's plan shall be an 

independent order by this Federal Court which after intense 

scrutiny of and opportunity to be heard on the plan.   

Section 1708 is not implicated or compromised. 

Moreover the reorganization agreement does not set 

rates or classifications.  Section 728 is likewise 

inapplicable.  
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The CPUC plan -- excuse me -- the plan and the 

reorganization agreement do not violate the Public Utilities 

Code. 

In support of its contention that the CPUC plan and 

reorganization agreement violates state law, PG&E relies 

heavily on what this Court and the parties have conveniently 

called the Diablo Canyon decision. 

In Diablo Canyon, the CPUC states, The parties agree 

that we cannot bind future Commissions.  And later it states, 

And we have specifically held that we cannot bind the actions 

of a future Commission.   

And again thus, since the CPUC exercises legislative 

powers when it sets rates, it appears that any Commission 

decision which attempts to fix prices that are automatically 

incorporated into rates over the next 28 years would not bind 

the successor, end of quote. 

Here the CPUC's reorganization agreement and the 

plan do not attempt to fix rates or set rates.  It is not 

imposing a methodology on future rates, although it is 

establishing a floor of costs which should be recoverable as 

currently required by law in any event. 

The most important distinction between this case and 

Diablo Canyon, however, pertains to the CPUC's status with 

respect to the contracts at issue.   

In Diablo Canyon, the CPUC was not a contracting 
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party to the settlement at issue.  Rather it was acting in its 

quasi judicial function in approving a settlement between    

the -- between PG&E and other parties.  

Here, however, the CPUC is the contracting party, 

and it is receiving consideration, namely the cooperation and 

support of OCC, in an effort to defeat a plan which would 

severely limit the scope of the CPUC's present authority in 

exchange for its promises in return. 

The Commission drew this distinction in its own 

decision of Southern California Edison, 215 PUR 4th 559, where 

it held that Diablo Canyon was not applicable to contracts in 

which it is a party as opposed to when you're just entering an 

order approving your contract between other parties. 

Furthermore, unlike the Diablo Canyon decision, the 

CPUC plan does not and reorganization agreement do not 

predetermine rates. 

The CPUC has the power to enter into contracts and 

to subject itself to federal jurisdiction, including a waiver 

of sovereign immunity.  Thus its voluntary sponsorship of the 

plan and its voluntary entry in to the reorganization agreement 

binds it and subjects it to this Court's jurisdiction. 

The Ninth Circuit in Keith v. Volte (phonetic) and 

its prior decision in Washington v. Penwell (phonetic) make 

clear that Federal Courts may enter consent decrees as long as 

Government agencies do not violate state law in doing so. 
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The reorganization agreement is not a two-party 

consent decree in the classic sense, but it most definitely is 

consensual on the part of the CPUC.  There is no violation of 

California law, and thus the federal cases that I cited would 

permit the Court to enter such an order approving that 

agreement. 

Next, the Court is being asked to enforce the 

reorganization agreement.  Nothing more.  If I thought 

otherwise, I would agree that California law was being violated 

and for the reason just stated, could not approve the 

reorganization agreement. 

But I see this Court's role as more limited than 

PG&E's counsel predicts.  If the CPUC failed to establish rates 

to cover the securities as called for in Section 2.2(i) of the 

reorganization agreement, it would be in breach. 

If the CPUC departed from its historic practice for 

recovery of prudently incurred costs, defined as recoverable 

costs in the agreement, it would be in breach.   

If the CPUC failed to facilitate achieving and 

maintaining investment grade ratings, it would be in breach.  

Beyond that and other instances requiring enforcement of the 

agreement in this Court, I envision no intrusion into the 

domain of the state administrative and judicial procedures 

dealing with these matters of rates, regulation of utilities, 

and the like. 
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Any order confirming the plan should expressly and 

explicitly state that this Court is not undertaking to supplant 

the state administrative and judicial procedures that 

traditionally govern the affairs of the debtor as a public 

utility. 

There are areas of concern about the adequacy of the 

reorganization agreement that I believe need to be corrected.  

I see a -- I believe I see a discrepancy between the definition 

of investment grade rating, triple B minus for Standard & 

Poor’s and B double A 3 for Moody's, compared with that level 

for senior secured debt in Warburg, but a lower rating for 

senior unsecured debt. 

I also think it is necessary either to incorporate 

the essential terms of the plan securities into the agreement 

by reference or otherwise mention them and to provide 

specifically for the regulatory asset in the reorganization 

agreement, including an amortization schedule and the 

accounting requirements, for without these promises, 

Section 2.2(i) of the agreement may become unenforceable as a 

matter of contract law. 

I expect counsel for the joint plan proponents to 

attend to these matters promptly, and I will be happy to 

discuss these points with them and other parties on the record, 

of course, in more detail at some appropriate time.  This is 

not the appropriate time. 
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In any event, I believe the reorganization agreement 

would be enforceable even without Section 5.1 where the 

Commission recites that its entering into the agreement is 

binding on future Commissions.  This is so because that section 

could be construed as nothing more than a recital of the legal 

consequences of this Court's approving that agreement assuming 

it ever does. 

The reason is simple.  An order of this Court 

confirming the plan and approving the reorganization agreement 

becomes the law of this case as a federal decree, and the CPUC 

now and in the future will be bound under principles of 

res judicata, law of the case, judicial estoppel, and similar 

doctrines. 

Thus PUC Code Section 1708 is not implicated even by 

that provision. 

Moreover even if 1708 were implicated, I am 

convinced by cases such as Louisiana Pacific, a state case, and 

TWA, a Ninth Circuit case, and Southern Cal Edison, a CPU 

decision that I mentioned distinguishes Diablo Canyon, that 

governmental units who have the power to enter into contracts 

and the duty to make rates may do either or both in proper 

circumstances and that lawful contracts will be enforced rather 

than trampled by subsequent rate changes. 

Here the CPUC has the power to contract and it is 

not setting rates under the reorganization agreement, but is 
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instead agreeing not to change the rules of the game so as to 

reassure the financial markets and to make the plan feasible. 

Any rate making must occur as a separate matter.  

PUC Code Section 728 and 1708 are alive and well and will not 

be overruled or ignored by approval of the reorganization 

agreement. 

I'll stress again that by denying this motion I'm 

making no determination of feasibility.  I'm making no 

determination that the plan is confirmable.  I am simply 

saying, based upon the evidence presented, there is 

insufficient basis for granting of the Rule 52 motion. 

That's my decision.  I think it's time to proceed 

with the PG&E case in chief in opposition to the second amended 

plan. 

Mr. Neal. 

MR. NEAL:  Thank you, Your Honor.  Mr. Schenker will 

call our first witness. 

MR. SPEAKER:  Your Honor, while he's getting set, 

could I just ask one housekeeping question. 

THE COURT:  Yes, sir. 

MR. SPEAKER:  At what portion of this process do the 

parties address the preference questions?  That hasn't been 

clear to me. 

THE COURT:  Well, that's set for calendar on 

Wednesday at the hearing. 
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MR. SPEAKER:  Yeah.  So, but we're having things 

today.  So I guess the question is -- 

THE COURT:  We're having what today?  We're having 

our trial today. 

MR. SPEAKER:  I understand, and I'm asking are -- 

I'm trying to figure out whether questions that would go to 

preference are appropriate in this phase or not. 

THE COURT:  Well, you mean questions to witnesses? 

MR. SPEAKER:  Yes. 

THE COURT:  Well, I guess I'm confused.  We're going 

to hear from some experts this morning. 

MR. SPEAKER:  Right. 

THE COURT:  How would they be competent to talk 

about preferences? 

MR. SPEAKER:  Well, when I asked about the PG&E plan 

to one witness in the affirmative case of the CPUC, PG&E 

objected, and Your Honor sustained that objection on the notion 

that the PG&E case was coming up.   

We have some witnesses that we will hear in today, 

tomorrow, who have spoken both to the CPUC plan and the PG&E 

plan, and I'm trying to figure out what questions are, you 

know, relevant and in bounds relative to the preferences as 

between the two plans with respect to a witness that had spoken 

to both of them. 

Now we can address that in the second part, or we c 
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